
can you ask about criminal history in
an interview
Can you ask about criminal history in an interview? This is a question that
many employers grapple with as they navigate the complex landscape of hiring
practices. Understanding the legal and ethical implications of inquiring
about a candidate's criminal background is crucial for businesses of all
sizes. In this article, we will explore the nuances of asking about criminal
history in interviews, the best practices for employers, and the rights of
job seekers.

Understanding the Legal Framework

Before diving into the specifics of interviewing candidates, it's essential
to comprehend the legal framework surrounding criminal history inquiries.
Various federal, state, and local laws govern how and when employers can ask
about a candidate's criminal record.

Federal Laws

The Fair Credit Reporting Act (FCRA) is a critical piece of legislation that
affects how employers can conduct background checks, including criminal
history. Under the FCRA:

- Employers must obtain written consent from candidates before conducting a
background check.
- Candidates must be informed if information from their background check is
used against them in the hiring process.
- Employers must provide a copy of the background check report to candidates
who are denied employment based on the findings.

State and Local Laws

In addition to federal laws, many states have passed "Ban the Box" laws,
which prohibit employers from asking about criminal history on initial job
applications. These laws aim to give individuals with criminal records a fair
chance at employment. Important points include:

- States vary in their restrictions. Some may allow inquiries after a certain
stage in the hiring process, while others may not allow any inquiries at all.
- Employers must be aware of their state laws to ensure compliance and avoid
potential legal repercussions.



When and How to Ask About Criminal History

If your organization decides to inquire about criminal history, timing and
approach are crucial. Here’s how to navigate this sensitive topic:

Timing of the Inquiry

- Pre-Interview: Avoid asking about criminal history on job applications or
in initial interviews. This approach aligns with "Ban the Box" laws and
allows candidates to present their qualifications without bias.
- Post-Interview: Once a candidate has been selected for further
consideration, this is the appropriate time to inquire about criminal
history. Be clear that this information is only used for background screening
purposes.

How to Phrase the Question

The language you use when asking about criminal history matters. Here are
some tips:

- Be Direct Yet Respectful: Use straightforward language to ask about
criminal history. For example, "Do you have any felony convictions that we
should be aware of?"
- Explain the Rationale: Providing context can help candidates feel more
comfortable. You might say, “As part of our commitment to workplace safety,
we conduct background checks on all prospective employees.”
- Provide an Opportunity for Explanation: If a candidate discloses a criminal
record, give them a chance to explain the circumstances. This could lead to
valuable insights regarding their character and rehabilitation.

Best Practices for Employers

To ensure a fair and compliant process, employers should adopt the following
best practices regarding criminal history inquiries:

Conduct a Fair Assessment

- Evaluate Relevance: Consider the nature of the job and how a candidate's
criminal history relates to their ability to perform the job. Not all
offenses are relevant to all positions.
- Use a Consistent Process: Apply the same criteria to all candidates when
assessing criminal history. This consistency helps protect against



discrimination claims.

Consider Individual Circumstances

- Evaluate Rehabilitation: Take into account the time elapsed since the
offense, the nature of the crime, and any evidence of rehabilitation or
positive contributions to society.
- Involve Multiple Decision-Makers: In larger organizations, it may be
beneficial to involve a team in the decision-making process regarding
candidates with criminal records to avoid bias.

Rights of Job Seekers

Candidates should also be aware of their rights when it comes to criminal
history inquiries during the hiring process. Here are essential rights to
consider:

Right to Privacy

Job seekers have a right to privacy regarding their criminal history.
Employers should handle this information sensitively and only share it with
those who need to know.

Right to Fair Consideration

Candidates with criminal records are entitled to fair consideration and
should not be automatically disqualified based on their history alone. The
Equal Employment Opportunity Commission (EEOC) provides guidelines to ensure
that discrimination does not occur based on a candidate's criminal
background.

Right to Appeal Decisions

If a candidate is denied employment due to their criminal history, they have
the right to know why. Under the FCRA, employers must provide candidates with
a copy of the background check report and inform them of their right to
dispute inaccuracies.



Conclusion

Can you ask about criminal history in an interview? The answer is nuanced and
heavily dependent on legal considerations, the nature of the job, and best
hiring practices. Employers must navigate this sensitive topic with care,
ensuring that their inquiries comply with relevant laws and respect the
rights of candidates. By fostering a fair hiring process that evaluates
candidates holistically, employers can create a more inclusive workforce
while also protecting their organizations from potential legal issues.
Understanding how to handle criminal history inquiries can lead to better
hiring decisions and contribute to a more diverse and equitable work
environment.

Frequently Asked Questions

Is it legal for employers to ask about criminal
history during an interview?
Yes, it is generally legal for employers to ask about criminal history, but
there are specific laws that vary by state or region that may restrict when
and how this information can be requested.

What are 'ban the box' laws?
'Ban the box' laws are regulations that prohibit employers from asking about
an applicant's criminal history on job applications, aiming to give
individuals with criminal records a fair chance at employment.

When is it appropriate for employers to inquire
about criminal history?
Employers can inquire about criminal history when it is relevant to the job
position, especially in roles that involve safety, security, or fiduciary
responsibilities.

How should candidates prepare for questions about
their criminal history in an interview?
Candidates should be honest and concise, focusing on what they have learned
from their experiences and how they have changed since the incident.

Can an employer legally fire someone after
discovering their criminal history post-hire?
Employers may have the right to terminate an employee if their criminal



history is relevant to their job duties, but they must adhere to local laws
and regulations regarding such actions.

What types of criminal records can employers ask
about?
Employers can typically ask about felony convictions, misdemeanors, and
sometimes arrests, but the specifics can depend on local laws and the nature
of the job.

Are there any exceptions to asking about criminal
history in interviews?
Yes, some jurisdictions have exceptions, such as for certain professions like
healthcare or education, where background checks are always required.

How can candidates address a criminal history if it
comes up in an interview?
Candidates should address it directly but positively, focusing on their
rehabilitation, skills, and how they can contribute to the company rather
than solely on their past.
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